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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

24 1996

MEMORANDUM

SUBJECT:

FROM:

Coordination between RCRA Corrective Action and Closure and CERCLA Site
Activities

Assurance

Steven A. Herman
Assistant Administrator
Office of Enforcement and Compli

Elliott P. Laws
Assistant Administrat
Office of Solid Wasi Response

TO: RCRA/CERCLA National Policy Managers
Regions I-X

Good RCRA/CERCLA coordination has become increasingly important as our offices
have reorganized and programs have assumed new organizational relationships. We believe
that, in general, coordination of site cleanup activities among EPA RCRA, EPA CERCLA and
state/tribal cleanup programs has unproved greatly; however, we are aware of examples of
some remaining coordination difficulties. In this memo> we discuss three areas: acceptance of
decisions made by other remedial programs; deferral of activities and coordination among EPA
RCRA,. EPA CERCLA and state/tribal cleanup programs; and coordination of the specific
standards and administrative requirements for closure of RCRA regulated units with other

Cleanup activities. We also announce a revision to the Agency's policy on the use of fate and
transport calculations to meet the "clean closure" performance standard under RCRA. We
hope the: guidance offered here will assist hi your continuing efforts to eliminate duplication of
effort, streamline cleanup processes, and build effective relationships with the states and tribes.

»

This memorandum focuses on coordination between CERCLA and RCRA cleanup
programs; however, we believe the approaches outlined here are also applicable to
coordination between either of these programs and certain state or tribal cleanup programs that
meet appropriate criteria. For example, over half of the states have "Superrund-like"
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authorities. In some cases, these state authorities are substantially equivalent in scope and
effect to the federal CERCLA program and to the state or federal RCRA corrective action
program. In accordance with the 1984 Indian Policy, EPA recognizes tribes as sovereign
nations, and will work with them on a government-to-government basis when coordinating
cleanup efforts on lands under tribal jurisdiction. ;.-/

In addition to the guidance provided in this memorandum, two other on-going
initiatives address coordination of RCRA and CERCLA. First, EPA is currently coordinating
an inter-agency and state "Lead Regulator Workgroup." This workgroup intends to provide
guidance where overlapping cleanup authorities apply at federal facilities that identifies options
for coordinating oversight and deferring cleanup from one program to another. We intend for
today's memorandum and the pending guidance from the Lead Regulator Workgroup to work
in concert to improve RCRA/CERCLA integration and coordination. Second, EPA has also
requested comment on RCRA/CERCLA integration issues in the May 1, 1996 Advanced
Notice of Proposed Rulemaking-Corrective Action for Releases From Solid Waste
Management Units at Hazardous Waste Management Facilities (61 FR 19432; commonly
referred to as the RCRA "Subpart S" ANPR). We intend to coordinate all of these efforts as
we develop further policy on integration issues.

Acceptance of Decisions Made by Other Remedial Programs

Generally, cleanups under RCRA corrective action or CERCLA will substantively
satisfy the requirements of both programs.1 We believe that, in most situations, EPA RCRA
and CERCLA site managers can defer cleanup activities for all or pan of a site from one
program to another with the expectation that no further cleanup will be required under the
deferring program. For example, when investigations or studies have been completed under
one program, there should be no need to review or repeat those investigations or studies under
another program. Similarly, a remedy that is acceptable under one program should be
presumed to meet the standards of the other.

It has been our experience that, given the level of. site-specific decision-making
required for cleaning up sites, differences among the implementation approaches of the various
remedial programs primarily reflect differences hi professional judgement rather than
structural inconsistencies in the programs themselves. Where there are differences in
approaches among remedial programs, but not in their fundamental purposes or objectives
(e.g., differences in analytical QA/QC procedures), these differences should not necessarily

1 In a few, limited cases, program differences may be sufficiently great to prevent deferral to the
other program (e.g., the inability of CERCLA to address petroleum releases or RCRA to address certain radioactive
materials). In these instances we encourage remedial programs to coordinate closely with each other to minimize
duplication of effort, including oversight



prevent deferral. We encourage program implementors to focus on whether the end results of
the remedial activities are substantively similar when making deferral decisions and to make
every effort to resolve differences in professional judgement to avoid imposing two regulatory
programs.

We are committed to the principle of parity between the RCRA corrective action and
CERCLA programs and to the idea that the programs should yield similar remedies in similar
circumstances. To further this goal, we have developed and continue to develop a numberiof
joint (RCFA/CERCLA) guidance documents. For example, the several "Presumptive

• Remedies," which are preferred technologies for common categories of sites, and the Guidance
for Evaluating the Technical Impracticability of Ground-Water Restoration (OSWER Directive
9234.2-25, September 1993), which recognizes the impracticability of achieving groundwater
restoration at certain sites, are applicable to both RCRA and CERCLA cleanups. For more
information on the concept of parity between the RCRA and CERCLA programs see: 54 FR
41000, esp. 41006-41009 (October 4, 1989), RCRA deferral policy; 54 FR 10520 (March 13,
1989), National Priorities List for Uncontrolled Hazardous Waste Sites Listing Policy for
Federal Facilities; 55 FR, 30798, esp. 30852-30853 (July 27, 1990), Proposed Rule for
Corrective Action for Solid Waste Management Units at Hazardous Waste Management
Facilities; 60 FR 14641 (March 20, 1995), Deletion Policy for RCRA Facilities; and, 61 FR
19432 (May 1, 1996), Corrective Action for Releases From Solid Waste Management Units at
Hazardous Waste Management Facilities, Advanced Notice of Proposed Rulemaking.

Program Deferral

The concept of deferral from one program to another is already in general use at EPA.
For example, it has long been EPA's policy to defer facilities that may be eligible for inclusion
on the National Priorities List (NPL) to the RCRA program if they are subject to RCRA
corrective action (unless they fall within certain exceptions, such as federal facilities).
Recently, EPA expanded on this policy by issuing criteria for deleting sites that are on the
NPL and deferring their cleanup to RCRA corrective action (attached).2 When a site is
deleted from the NPL and deferred to RCRA, problems of jurisdictional overlap and
duplication of effort are eliminated, because the site will be handled solely under RCRA
authority. Corrective action permits or orders should address all releases at a CERCLA site
being deferred to RCRA; some RCRA permits or orders may need to be modified to address
all releases before a site is deleted from the NPL.

1 Currently, the RCRA deletion policy does not pertain to federal facilities, even if such facilities are also
subject to Subtitle C of RCRA. Site Managers are encouraged to use interagency agreements to eliminate
duplication of effort at federal facilities; the Lead Regulator Workgroup intends to provide additional guidance on
coordinating oversight and deferring cleanup from one program to another at federal facilities. '



While EPA's general policy is for facilities subject to both CERCLA and RCRA to be
cleaned up under RCRA, in some cases, it may be more appropriate for the federal CERCLA
program or a state/tribal "Superfund-like" cleanup program to take the lead. In these cases,
the RCRA permit/order should defer corrective action at all of the facility to CERCLA or a
state/tribal cleanup program. For example, where program priorities differ, and a cleanup
under CERCLA has already been completed or is underway at a RCRA facility, corrective
action conditions in the RCRA permit/order could state that the existence of a CERCLA action
makes separate RCRA action unnecessary. In this case, there would be no need for the RCRA
program to revisit the remedy at some later point in time. Where the CERCLA program has
already selected a remedy, the RCRA permit could cite the CERCLA decision document (e.g.,
ROD), but would not necessarily have to incorporate that document by reference. RCRA
permits/orders can also defer corrective action in a similar way for cleanups undertaken under
state/tribal programs provided the state/tribal action protects human health and the
environment to a degree at least equivalent to that required under the RCRA program.

Superfund policy on deferral of CERCLA sites for listing on the NPL while states and
tribes oversee response actions is detailed in the May 3, 1995 OSWER Directive 9375.6-11
("Guidance on Deferral of NPL Listing Determinations While States Oversee Response
Actions"). The intent of this policy is to accelerate the rate of response actions by
encouraging a greater state or tribal role, while maintaining protective cleanups and ensuring
full public participation in the decision-making process. Once a deferral response is complete,
EPA will remove the site from CERCLIS and will not consider the site for the NPL unless the
Agency receives new information of a release or potential release that poses a significant threat
to human health or the environment. The state and tribal deferral policy is available for sites
not listed on the NPL; deferral of final NPL sites must be addressed under the Agency's
deletion policy, as described above.

Coordination Between Programs

While deferral from one program to another is typically the most efficient and desirable
way to address overlapping cleanup requirements, in some cases, full deferral will not be .
appropriate and coordination between programs will be required. The goal of any approach to
coordination of remedial requirements should be to avoid duplication of effort (including
oversight) and second-guessing of remedial decisions. We encourage you to be creative and
focus on the most efficient path to the desired environmental result as you craft strategies for
coordination of cleanup requirements under RCRA and CERCLA and between federal and
state/tribal cleanup programs.

Several approaches for coordination between programs at facilities subject to both
RCRA and CERCLA are currently in use. It is important to note that options for coordination
at federal facilities subject to CERCLA §120 may differ from those at non-federal facilities
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streamlined. In conducting this review, there should be a strong presumption that the
cleanup under the other program is adequate and that reconsidering the remedy should
rarely be necessary.

The examples included in this memo demonstrate several possible approaches to,-
deferring action from one cleanup program to another. For example, under RCRA, situations
are described where the RCRA corrective action program would make a finding that no action
is required under RCRA because the hazard is already being addressed under the CERCL&
program, which EPA believes affords equivalent protection. In other examples, the RCRA
program defers not to the CERCLA program per sg, but either defers to a particular CERCLA
ROD or actually incorporates such ROD by reference into a RCRA permit or order. In
addition, there are examples where the Agency commits to revisit a deferral decision once the
activity to which RCRA action is being deferred is completed; in other situations,
reevaluation is not contemplated. As discussed in this memorandum, no single approach is
recommended, because the decision of whether to defer action under one program to another
and how to structure such a deferral is highly dependant on site-specific and community
circumstances. In addition, the type of deferral chosen may raise issues concerning, for
example, the type of supporting documentation that should be included in the administrative
record for the decision, as well as issues concerning availability and scope of administrative
and judicial review. -

Agreements on coordination of cleanup programs should be fashioned to prevent
revisiting of decisions and should be clearly incorporated and cross-referenced into existing or
new agreements, permits or orders. We recognize that this up-front coordination requires
significant resources. Our expectation is that, over the long-term, duplicative Agency
oversight will be reduced and cleanup efficiency will be enhanced.

RCRA Closure and Post-Closure

*

Some of the most significant RCRA/CERCLA integration issues are associated with
coordination of requirements for closure of RCRA regulated units3 with other cleanup
activities. Currently, there are regulatory distinctions between requirements for closure of
RCRA regulated units and other cleanup requirements (e.g., RCRA corrective action
requirements). RCRA regulated units are subject to specific standards for operation,
characterization of releases, ground water corrective action and closure. Coordination of these
standards with other remedial activities can be challenging. In the November 8, 1994
proposed Post-Closure Rule (59 FR 55778), EPA requested comment on an approach that

3 In this document, the term "regulated unit" refers to any surface impoundment, waste pile, land treatment
unit or landfill that receives (or has received) hazardous waste after July 26,1982 or that certified closure after
January 26,1983.



would reduce or eliminate the regulatory distinction between cleanup of releases from closed
or closing regulated units and cleanup of non-regulated unit releases under RCRA corrective
action. The Office of Solid Waste will address this issue further in the final Post-Closure and
Subpart S rules.

c" ^.»,»

At the present time, however, the dual regulatory structure for RCRA closure and other
cleanup activities remains in place. There are several approaches program implementors can
use to reduce inconsistency and duplication of effort when implementing RCRA closure ..-„'•#
requirements during CERCLA cleanups or RCRA corrective actions. These approaches are
analogous to the options discussed above for coordination between cleanup programs. For
example, a clean-up plan for a CERCLA operable unit that physically encompasses a RCRA
regulated unit could be structured to provide for concurrent compliance with CERCLA and the
RCRA closure and post-closure requirements. In this example, the RCRA permit/order could
cite the ongoing CERCLA cleanup, and incorporate the CERCLA requirements by reference.
RCRA public participation requirements would have to be met for the permit/order to be
issued; however, at many sites it may be possible to use a single process to meet this need
under RCRA and CERCLA.

At some sites, inconsistent cleanup levels have been applied for removal and
decontamination ("clean closure") of regulated units and for site-wide remediation under
CERCLA or RCRA corrective action. Where this has happened, clean closure levels have
been generally set at background levels while, at the same site, cleanup levels have been at
higher, risk-based concentrations. To avoid this inconsistency and to better coordinate
between different regulatory programs, we encourage you to use risk-based levels when
developing clean-closure standards. The Agency has previously presented its position on the
use of background and risk-based levels as clean closure standards (52 FR 8704-8709, March
19, 1987; attached). This notice states that clean closure levels are to be based on health-
based levels approved by the Agency. If no Agency-approved level exists, then background
concentrations may be used or a site owner may submit sufficient data on toxicity to allow
EPA to determine what the health-based level should be.

EPA continues to believe, as stated in the March 19,1987 notice, that risk-based
approaches are protective and appropriate for clean-closure determinations. In EPA's view, a
regulatory agency could reasonably conclude that a regulated.unit was clean-closed under
RCRA if it was cleaned up under Superfund, RCRA corrective action, or certain state/tribal
cleanup programs to the performance standard for clean closure. This performance standard
can be met with the use of risk-based levels. RCRA units that did not achieve the closure
performance standard under a cleanup would remain subject to RCRA capping and post-
closure care requirements.

The 1987 federal register notice described EPA's policy that the use of fate and
transport models to establish risk levels would be inappropriate- for clean closure
determinations. This discussion, however, also included the statement that, after additional
experienie with clean closures, "the Agency may decide that a less stringent approach is



sufficiently reliable to assure that closures based on such analyses are fully protective of
human health and the environment." After nine years of further experience, EPA believes that,
consistent with the use of risk-based standards in its remedial programs, use of fate and
transport models to establish risk levels can be appropriate to establish clean closure
determinations. EPA today announces that it is changing its 1987 policy on evaluating glean
closure under RCRA to allow use of fate and transport models to support clean closure
demonstrations. EPA intends to publish this change in the Federal Register in the near future.

r* '•&

We encourage you to consider risk-based approaches when developing cleanup levels
for RCRA regulated units and to give consideration to levels set by state/tribal programs which
use risk-based approaches. EPA is developing guidance on risk-based clean closure and on the
use of models to meet the clean closure performance standard.

Since almost all states oversee the closure/post-closure process and more than half
implement RCRA corrective action, coordination of RCRA corrective action and closure will
often be solely a state issue. However, if a state is not authorized for corrective action, or if a
facility is subject to CERCLA as well as RCRA corrective action, close coordination between
federal and state agencies will be necessary. As discussed above, actual approaches to
coordination or deferral at any site should be developed in consideration of site-specific and
community concerns.

Summary

We encourage you to continue your efforts to coordinate activities between the RCRA
and CERCLA programs and between state, tribal and federal cleanup programs. We are
aware that several of the EPA Regions are considering developing formal mechanisms to
ensure that coordination will occur among these programs. We endorse these efforts and
encourage all Regions, states and tribes to consider the adoption of mechanisms or policies to
ensure coordination. If you have any questions on the issues discussed in this memorandum,
or on other RCRA/CERCLA issues, please call Hugh Davis at (703) 308-8633.

attachments

cc: Craig Hooks, FFEO
Barry Brcen, OSRE
Robert Van Heuvelen, ORE
Steve Luftig, OERR
Michael Shapiro, OSW
Jim Woolford, FFRRO
Regional RCRA Branch Chiefs
Regional CERCLA Branch Chiefs
Federal Facilities Leadership Council
Tom Kennedy, Association of States and Territorial Solid Waste Management Officials



Robert Roberts, Environmental Council of States
John Thomasian, National Governors Association
Brian Zwit, National Association of Attorneys General
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anti-abuse rule of paragraph (c)(l)(vi) of
this section.

Example 4. Hedges counted only
once. Januaiy 1.1996- Corporation X
owns a S10C million portfolio of stocks
all of which would substantially overlap
with a $100 million regulated futures
contract (RFC) on a commonly used
index (the Index). On January 15.
Corporation X enters into a $100 million
short position in an RFC on the Index
with a Marcn delivery date and enters
into a S75 million long position in an
RFC on the Index for June delivery. Also
on January 15.1996. Corporation X
indicates in its books and records that
the long and short RFC positions are
intended to offset one another. Under
paragraph (c)(5) of this section. S75
million of the short position in the RFC
is not treated as HimmUhing the risk of
loss on the utock portfolio and instead
is treated as a straddle or a hedging
transaction, as appropriate, with respect
to the S7S million long position in the
RFC. under section 1092. The remaining
$25 million short position is treated as
diminishing the risk of loss on-the
portfolio by holding a position in
substantially similar or related property.
The rules olf paragraph (c)(l) determine
how much of the portfolio is subject to
this rule and the rules of paragraph
(c)(3) determine which shares have their
holding peiiods tolled.

(e) Effective date—(I) In general. The
provisions of this section apply to
dividends received on or after March 17,
1995, on stock acquired after July 18,
1984.

(2) Special rule for dividends received
on certain irtock. Notwithstanding
paragraph (e)(l) of this section, this
section applies to any dividends
received by a taxpayer on stock acquired
after July IB, 1984. if the taxpayer has
diminished its risk of loss by holding *
substantially similar or related property
involving the following, types of
transactions—

(i) The short sale of common stock •
when holding convertible) uiefeued
stock of thu same issuer and the price
changes of the two stocks are related, or
thê short sale of a convertible debenture
while holding convertible preferred .
stock into which the debenture is
convertible (or common stock), or a
short sale of convertible preferred stock
while holding common stock; or

(11) The icouisitibn of a short position
in a regulated futures contract on a stock
index, or the acquisition of an option to
sell the regulated futures contract or the
stock index itself, or the grant of a deep-
m-the-moiiey option to buy the
regulated futures contract or the stock
index while holding the stock of an

investment company whose principal
holdings mimic the performance of the
stocks included in the stock index: or
alternatively; while holding a portfolio
composed of stocks that mimic the
performance of the stocks included in
the stock index.

Par. 3. Section 1.1092(d}-2 is added
to read as follows:

§1.1092(<n-a Personal property.

(a) Special rules for stock. Under
section 1092(d)(3)(B). personal property
includes any stock that is part of a
straddle, at least one of the offsetting
positions of which is a position with
respect to substantially similar or
related property (other than stock). For
purposes of this rule, the term
substantially similar or related property
is defined in $ 1.248-5 (other than
§ 1.246-5(b)(3)). The rule in $ 1.246-
5(cH6) does not narrow the related party
rule in section 1092(d)(4).

(b) Effective date—(\) In general. This
section applies to positions established
on or after March 17.1995.

(2) Special rule for certain straddles.
This section applies to positions
established after March 1,1984. if the
taxpayer substantially diminished its
risk of loss by holding substantially
similar or related property involving the
following types of transactions—

(i) Holding offsetting positions
consisting of stock and a convertible
debenture of the same corporation
where the price movements of the two
positions are related; or

(11) Holding a short position in a stock
Index regulated futures contract (or
alternatively an option on such a
regulated futures contract or an option
on the stock index) and stock in an
investment company whose principal
holdings "»<»»te the performance of the
stocks included in *h* stock index (or
alternatively a portfolio of stocks whose
p«ffimn«Tir<i mimtff the P*' f»Hfnm«<» of
the stocks included in the stock index).

Margaret Miner Uchardsoev

CoauniMtimer of Internal Havana*.

Dated: March 3,1995, -

Approved: Leslie Samuels; Assistant
Secretary of the Treasury (Tax Policy).
[FR Doc. OS-6M3 Filed 3-17-0S; 8:48 am}-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL-6173-*]

The National Priorities List for
Uncontrolled Hazardous Waste Sites;
Deletion Policy for Resource
Conservation and flacovery Act
Facilities '••'

AGENCY: Environmental Protection
Agency.
ACTION: Notice of policy-Statement.

SUMMARY: The Environmental Protection
Agency ("EPA") is announcing a policy
relating to the National Oil and
Hazardous Substances Contingency Plan
("NCP"). 40 CFR part 300. which was
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response. Compensation, and Liability
Act of 1980 ("CERCLA") (amended by
the Superfund Amendments and
Reauthorization Act of 1986 ("SARA"))
and Executive Order 12580 (52 FR 2023.
January 29,1987). CERCLA requires that
the NCP include a list of national
priorities among the known releases or
threatened releases of hazardous
substances, pollutants or contaminants
throughout the United States, and that
the list be revised at least annually. The
National Priorities-List ("NPL"),
initially promulgated as Appendix B of
the NCP on September 8.1983 (48 FR
40658), constitutes this list

This document describes a policy for
deleting sites from the NPL and
deferring them to the Resource
Conservation and Recovery Act
("RCRA"). as amended by the
Hazardous and Solid Waste
Amendments of 1984 ("HSWA")
corrective action program, if they meet
the eligibility criteria for deletion set out
in the NCP. EPA requested public
comment on this policy on December
21.1988 (53 FR 51421). The policy
applies to sites on the NPL that an
RCRA-ngulated facilities engaged In
treatment, storage or disposal of
hazardous waste ("TSDs" under the
RCRA program).
EFFECTIVE OATH This policy is effective

. on April 19,1993. .
ADDRESSES: Comments received and the
Agency's responses to them are
contained in the Headquarters
Superfund Docket The Headquarters
Superfund Docket is located at the U.S.
Environmental Protection Agency.
Crystal Gateway «, 12th Floor. 1235
Jefferson Davis Highway, Arlington. VA.
ft is available for viewing by
appointment only from 9:00 ajn. to 4:00;
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p.m.. Monday through Friday, excluding
Federal holidays, Telephone 703/603-
8917.
FOR FURTHER INFORMATION CONTACT: The
Superfund Hotline, phone 800/424-
9346 (or 703/412-9610 in the
Washington. DC metropolitan area).
SUPPLEMENTARY INFORMATION:

Tabk of Contents
I. Introduction
U. Policy for Deleting RCRA SitM from the

NPL Boed Upon RCRA Deferral
ffl. Appendix A: Summary of NPL Deletion/ •

Deferral Policie*

I. Introduction

A. Purpose of CERCLA
In 1980, Congress enacted the

Comprehensive Environmental
Response. Compensation, and Liability
Act. 42 U.S.C. 9601, at teq. ("CERCLA"
or "the Act"), in response to the dangers
of uncontrolled or abandoned hazardous
waste sites. CERCLA was amended in

. 1986 by the Superfund Amendments
and Reauthorization Act ("SARA"),
Pub. L.. No. 99-499.100 Slat 1613. To
implement CERCLA. the Environmental
Protection Agency ("EPA" or "the
Agency") promulgated the National Oil
and Hazardous Substances Pollution
Contingency Plan ("NCP"), 40 CFR part
300, on July 16,198Z (47 FR 31180).
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237.
August 20.1981). The NCP, further
revised most recently'by EPA on March
8.1990 (55 FR 8664), sets forth
guidelines and procedures for
responding under CERCLA to releases
and threatened releases of hazardous
substances, pollutants, or contaminants.

The National Priorities List ("NPL").
initially promulgated as Appendix B of
the NCP on September 8.1983 (48 FR
40658). constitutes this list

EPA requested public comment on
this policy on December 21.1988 (53 FR
51421).
B. Purpose of the NPL

Section 105(a)(8)(A) of CERCLA
requires that the NCP include criteria
for "determining priorities among
releases or threatened releases
throughout the United States for the
purpose of taking remedial action and.
to the extent practicable taking into
account the potential urgency of such
action." Section 105(a)(8)(B) of CERCLA
requires that those criteria be used to
prepare a list of national priorities
among the known releases or threatened
releases of hazardous substances,
pollutants, or contaminants throughout
the United States. The list, which is
Appendix B of the NCP, is the National

Priorities List ("NPL"). A site may
undergo Fund-financed remedial action
only after it is placed on the NPL. See
40 CFR 300.425(b)(l).

The Hazard Ranking System ("HRS").
which EPA promulgated as Appendix A
of the NCP (47 FR 31219. July 16.1982).
and amended (55 FR 51532, December
14.1990), is the principal tool upon
which the Agency relies to determine
the priority sites for possible remedial
actions under CERCLA. 40 CFR
300.425(c)(l). In addition to the HRS
scoring method, a site also may be listed
if designated as a state's highest priority,
or if the Agency for Toxic Substances
and Disease Registry ("ATSDR") has
issued a health advisory for the rite, and
EPA determines that the rite poses a
significant threat to public health and
that it will be more cost effective to use
the Agency's remedial authority than to
use removal authority to respond to a
release. Id. at 40 CFR 300.425(c) (2) and
(3).
IL Policy for Deleting Sites from the
NPL Based Upon RCRA Deferral

A. Purpose of Today's Notice
This notice announces the Agency's

policy of deleting RCRA facilities from
the NPL before a cleanup is complete,
if the site is being, or will be, adequately
addressed by the RCRA corrective
action program under an existing permit
or order. EPA must also be satisfied,
based either on an evaluation of a
petition from a person outside the
Agency or via a unilateral Agency
determination, that the site, as defined
by the CERCLA program. Calls within
the criteria for deferral.

The terms "deferral" and "deletion"
as used in the context of the NPL refer
to the following: Deferral refers to the
decision not to list a site on the NPL, or
not retain a site on the NPL. to allow
another authority (RCRA corrective
action in this case) to handle the
remediation of the site in lieu of
CERCLA. Deletion is the act of taking a
site off the NPL. which may occur •
because cleanup at a site is complete or
because another authority (such as
RCRA corrective action) can be used to
bring about remediation at the site and
further CERCLA action is not needed.
Please see Appendix A for a summary
of the development of deferral policies.
B. Rationale for Delating Sites Based
Upon RCRA Deferral Under NCP
Deletion Criteria

EPA believes it is appropriate to
delete sites from the NPL based upon
deferral to RCRA under certain
circumstances. Deletion of sites from the
NPL to defer them to RCRA Subtitle C

corrective action authorities would free
CERCLA's oversight resources for use in
situations where another authority is
not available, as well as avoid possible
duplication of effort and the need for an
owner/operator to follow more than one
set of regulatory procedures.
Eliminating regulation under two
separate authorities also will eliminate
public and owner/operator confusion
over which authority has primacy.
Moreover, since the EERCLA and RCRA
programs have comparable cleanup
goals, RCRA Subtitle C facilities
requiring remediation appropriately
may be deferred to RCRA corrective
action authorities unless deletion would
interfere with the remediation of the
rite.

However, today's RCRA deletion
policy does not pertain to Federal
facility sites. Federal facility sites will
not be deleted from the NPL based upon
deferral to RCRA. even if such.facilities
are also subject to the corrective action
authorities of Subtitle C of RCRA. One
of the primary goals of deferral—
TnavimiTing the use of limited Fund
monies—does not apply to Federal
facility sites since Federal facilities
typically are not eligible for Fund-
financed remedial action. Furthermore,
the goal of avoiding duplication of
efforts can be resolved through the use
of comprehensive Inter-Agency
Agreements (54 FR 10522. March 13.
1989).
C. Proposed Criteria for Deleting Sites
from the NPL Based on Deferral to
RCRA

The following are the criteria
proposed in the December 21,1988
Federal Register notice for determining
whether a site may be deleted from the
NPL based upon deferral to another
authority such as RCRA:

L A site on the NPL is currently being
addressed by another regulatory
authority under an enforceable order or
permit requiring corrective action or the
PRPs have entered into a CERCLA
consent order to perform the RD/RA;

ii. Response is progressing
adequately;

iii. Deletion would not otherwise
disrupt an ongoing CERCLA response
action: and

iv. All criteria for deferral to that
authority have been met (i.e., the
requesting party must meet all
conditions for deferral to that authority
in addition to the three specific criteria
set out above for deletion based upon
deferral).
D. Final Criteria for Deleting Sites

EPA believes that it is appropriate to
apply different and more stringent
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criteria to actions to delete based on
deferral to RCRA for sites that are on the
fjpL than to sites that are candidates for
deferral prior to NPL listing. For NPL
sites. EPA has completed its listing
process, identified the site as a potential
problem requiring further attention, and
often has commenced CERCLA response
actions. In addition, the listing itself has
created public anticipation of a response
under CERCLA. Thus, EPA and the
public will generally have an interest in
seeing that these sites are addressed by
the Superfund program, particularly in
cases where significant Superfund
resources already have been expended
at a site. Thus, it is in the best interest
of the public to apply different and
more stringent criteria.

In today's notice, EPA is finalizing the
criteria enumerated below for use in
identifying sites eligible for deletion
based upon deferral to RCRA corrective
action authorities. A site should satisfy
all of these criteria to be eligible for
deletion. Where there is uncertainty as
to whether the criteria have been met,
deletion generally will be inappropriate.
The criteria are the following:

• 1. If evaluated under EPA's currant
RCRA/NPL deferral policy,1 the site
would be eUgible for deferral from
listing, on the NPL.

2. The CIRCLA site is currently being
addressed by RCRA corrective action
authorities under an existing
enforceable order or permit containing
corrective eiction provisions.

3. Response under RCRA is
progressing adequately.

4. Deletion would not disrupt an
ongoing CERCLA response action.

E. Discussion of Each Criterion
The first criterion states that sites

generally vrill not be eligible for
deletion from the NPL based upon-

. deferral to RCRA corrective action if
similarly situated site* would not be
deferred from listing on the NPL.

Two typiis of sites may be eligible for
deletion: II site* that would be eligible
for deferral, undercurrent deferral
criteria, but were not deferred because
the deferral policy at the time of listing
was different; and 2) sites that were not
eligible for deferral whan listed, but
now may be eligible because of changed
conditions at the site (e.g., they no
longer are in bankruptcy, or they now .
an in compliance with a corrective

> TlMtra"cuiiwrtiiatA/NPL<ktenl policy"
nfas to th* policy. In ttbct it th» Um» th* dttekm
dcdiiao.il mid*. A* put P«d«i bgtotar noticM -
d«aanttnt*. UM RCRA/NPL dtfenl policy DM
chttnpd, tad ffliiy ftffltl*!**^ to **h«np btMd upon
&• Agracy'i conunwd Wtivutioo of bow DM to
imoUuwit to*tt*tatarj*&urtdm of RCRA and
CERCLA.

action order). For RCRA facilities within
the second category, the Agency will
review the original listing rationale (e.g.,
unwillingness, bankruptcy) together
with current information to ascertain
whether conditions at the site have
changed sufficiently to warrant deletion
from the NPL. Where there is
uncertainty about whether the criteria
have been met, deletion generally will
be inappropriate. Persons who submit
petitions for deletion will have to bear
the burden of demonstrating that they
meet the current criteria for deletion
based upon deferral, and that the
conditions that justified the listing no
longer exist and are not likely to recur.

The second criterion states that the
site is being addressed by. RCRA
corrective action authorities under an
existing order or permit The criterion
specifies that the requirement applies to
sites as defined by CERCLA. and that
the authority addressing the site is
RCRA Subtitle C corrective action.

Under the second criterion, corrective
action orders or permits issued by EPA
or an authorized state program that
address corrective action at the facility
must generally be in place as a
condition of deletion. This criterion
serves as an objective indicator that
contamination at a site is addressable
under RCRA corrective action
authorities. The term "addressable" in
this context means that a CERCLA site
is fully remediable by a permit or order
with a schedule of compliance, whether
or not actual cleanup has begun.

Corrective action permits or orders
should require the cleanup of all
releases at the CERCLA site (e.g.. if
contamination utomming from the
CERCLA "release" <nrtands beyond the
boundaries of a particular RCRA facility,
such releases must be addressed under
RCRA section* 3004(v) and 3008(h) or
other enforcement authority ntiHor
RCRA}; * otherwise, the CERCLA site
would not be a candidate for deletion. •
There may be circumstances where
modification of corrective action orders
or permits may be necessary before a
facility can be considered for deletion
from the NPL. For example, a facility
owner/operator .who has been doing

-"fc>iuy \r
b* ijnuBjfnotu with "dto" or T«I«M»" and U no*
OMUittoiagfHttfaattlM lifting I* pofnphkally
difiiMd (S6 FRSeoo, horary 11. Itml Tn» itar
or acton of • facility Utttd on th» NPl may otrad
tO UlOM tmH WJHM thfr ftftfttlTP^M*^*%T1 htt **TTTtT
to bo loafed." (Sw CERCLA action 101(9)). On th*
ntkff ttmttAl 1 "hcilttj" U "1-*"-̂  IIIM>» RCRA !• »
"tU eondfooin propwty uad*r tbt count of th*
mriMf nr npnunr iiiHr^ i iTihrttli r prnnir [11
n 8064. F«bra«y 18.199H Taw • RCRAjite

to pmporty boowkriw tad • CBRCLA i.
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remedial work under CERCLA and
intends to pursue deletion from the
NPL, generally must obtain modification
of RCRA permits or orders if existing
permits and orders do not contain
corrective action requirements for all
operable units. Likewise, the
implementing agency intending to
unilaterally pursue deletion would need
to modify orders or permits if necessary.
This should enable the facility to meet
the second criterion by ensuring that the
entire CERCLA-defined facility is
subject to RCRA correctlye action.

Under the third criterion. EPA
evaluates whether response under
RCRA is progressing adequately. The
RCRA/NPL deferral policy currently
looks to compliance with corrective
action orders or permits as the primary
indicator of whether an owner/operator
is willing to undertake corrective action.
Under this criterion, noncompliance
with corrective action orders and
permits generally would be regarded as .
an indicator that response under RCRA
is not progressing adequately. The
Agency's evaluation may not end there,
however. Even if an owner/operator is
in compliance with a corrective action
order or permit, EPA may determine-
that response is not progressing
adequately based upon other factors. For
example, the Agency may consider
whether there has been a history of
protracted negotiations due primarily to
an uncooperative owner or operator.

Under the fourth criterion. EPA
evaluates on a site-by-site basis whether
deletion would disrupt an ongoing
CERCLA response action. Consistent
with the deletion criterion set forth in
the NCP, the fourth criterion in today's
notice is satisfied only when one of the
following two circumstances exist: 1) na
CERCLA response hflff been undertaken;
or 2) CERCLA response has been
discontinued (e.g., where CERCLA
response action has reached a logical
point of transfer to the RCRA program
and has been discontinued). Response
actions being undertaken under
CERCLA generally will not be
discontinued solely to allow for
deletion.

In cases when EPA determines that a
CERCLA response, or a CERCLA
response combined with a RCRA
response, is the most effective approach
for addressing contamination at a site,
the site will be retained on the NPL. In
addition, a site generally will not be
eligible for deletion based upon deferral
to RCRA if such deletion would cause
a significant delay in the response
'resulting in a *h*Mrt to human health or

Invpvato bl RCRA bcUttv bovndvto*.
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F. Process for Deleting Sites From the
NPL

In order for a site to be deleted from
the NPL based upon deferral to RCRA,
that site will be evaluated by EPA, as
well as the relevant state authority.
Deferral will be accomplished only after
a coordinated review has occurred and
concurrence has been achieved. As with
any deletion, a decision to delete a site
based upon deferral to RCRA would be
made only after EPA publishes a Notice
of Intent to Delete in the Federal
Register and comment is taken. In
addition. EPA's regulations alio"/ a site
to be deleted only if "the state in which
the release was located has concurred
on the proposed deletion" (40 CFR
300.425(e)(2)).

The process of deletion may begin
either by « petition by a party outside
the Agency, such as a facility owner/
operator, or via a unilateral action from
EPA. Petitions and inquiries about them
should be directed to the appropriate
Regional Administrator. The petitioner
must demonstrate that the site has met
the four criteria to the satisfaction of
EPA, as well as the state in which the
release has occurred. If necessary, the
Agency may request additional
information from the petitioner before
making a decision.

Finally, if, after deletion, EPA later
determines that a site is not being
addressed adequately under RCRA, and
that CERCLA remedial action is
necessary at the site, the site would
remain eligible for CERCLA Fund-
financed remedial action. (40 CFR
300.425(e)(3)). Under such
circumstances, and in •f**j>Tri»nr«i with
the NCP, the site also may be eligible for
relisting on the NPL.

m. Appendix A: Summary of NPL
Deletion/Deferral Policies
1. NCP Criteria for Deleting Sites From
the NPL

Section 300.425(e)(l) UHiii) of the
NCP addresses deletion of sites from the
NPL Pursuant to that section, releases
may be deleted from the NPL where
EPA determines that no further response
is appropriate. In making that
determination, EPA must consider, in
consultation with the state, whether any
of the following criteria have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(il) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(iii) The remedial investigation has
shown that the release poses no

significant threat to public health or the
environment and therefore, taking
remedial measures is not appropriate.

2. Current Deferral Policies
When the initial NPL was

promulgated (48 FR 40658, September
8.1983), the Agency announced certain
listing policies relating to sites that
might qualify for the NPL. but instead
could be "deferred" to another authority
for cleanup. These deferral policies •
included sites that can be addressed by
the corrective action authorities of
RCRA Subtitle C, or that are subject to
regulation by the Nuclear Regulatory
Commission.* (Id. at 40661-62).

3. RCRA Deferral Policy
In the preamble to the final rule

promulgating the initial NPL (48 FR
40662, September 8,1983), EPA
announced the RCRA/NPL deferral
policy, which provided that "where a
site consists of regulated units of a
RCRA facility operating pursuant to a
permit or interim status, it will not be
included on the NPL but will instead be
addressed under the authorities of
RCRA." Since that time, EPA has
amended the RCRA/NPL deferral policy
on a number of occasions. (For a more
detailed discussion of the components
of the RCRA/NPL deferral policy, see
the Federal Register notice referenced
below.«)

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA) only releases to ground water
from regulated units, i.e. surface
impoundments, waste piles, land
treatment areas, and landfills were
subject to corrective action requirements
under RCRA. The enactment of HSWA
greatly expanded RCRA Subtitle C
corrective action authorities. For .
example, under RCRA section 3004(u),
hazardous waste treatment, storage, and
disposal facilities seeking RCRA permits
must address all releases of hazardous,
constituents to any medium from solid
waste management units, whether active
or inactive. HSWA also provided new

1 In 1988, tlu Agency proposed to defer to •
number of other authorities, namely Subtitle* D and
I of RCRA. the Surftce Mine Control end
Reclamation Act ("SMCRA"). the Federal
Insecticide. Fungicide, and Rodentlcide Act
("FIFRA"). and Statee. and to allow responsible
parties voluntarily to clean up sites under CERCLA
without lilting (S3 FR 51415. December 21.1988).
Final decisions have not been made on thoie
proposals, and-they are not addnuad in thin notice.

«Ou March 13.1989 (54 FR 10520). EPA
announced the policy of including on the NPL
Federal facility lite* that may be eligible for listing
(e.g., they have an MRS icon of 28.S or higher) even
If such facilities an aleo subject to the corrective
action authorities of Subtitle C of RCRA. The
elements-of the RCRA/NPL deferral policy art not
revised in today's notice.

authority in RCRA section 3004(v) to
address releases that have migrated
beyond the facility boundary. In
addition, section 3008(h) authorizes
EPA to compel corrective action or any
response necessary to protect human
health or the environment when there is
or has been a release of hazardous waste
at a RCRA interim status facility.

In light of the new authorities, the
Agency proposed .in the preamble to the
April 10,1985 proposed rule (50 FR
14118), a revised policy for listing of
RCRA-relatad sites on the NPL. Under
the proposed policy, listing on the NPL
of RCRA-ralated sites'-wbuld be deferred
until the Agency determined that RCRA
corrective action measures were not
likely to succeed due to factors outlined
in .the following paragraph.

On June 10.1986 (51 FR 21057), EPA
announced several new components of
the RCRA/NPL deferral policy for
placing RCRArregulated facilities on the
NPL. Certain RCRA facilities at which
Subtitle C corrective action authorities
are available would generally be listed
if they had an HRS score of 28.50 or
greater and fell within at least one of the
following categories: (1) Facilities
owned by persons who have
demonstrated an inability to finance a
cleanup as evidenced by their
invocation of the bankruptcy laws; (2)
facilities that have lost authorization to
operate, or for which there are
additional indications that the owner or
operator will be unwilling to undertake
corrective action; or (3) facilities,
analyzed on a case-by-case basis, whose
owners or operators have a clear history
of unwillingness to undertake corrective
action.

The Agency also recognized that
facilities clearly not subject to RCRA
Subtitle C corrective action authorities
would be eligible for listing on the NPL.
Including those that ceased treating,
storing or disposing of hazardous wastes
prior to November 19,1980 (the
effective date of the RCRA hazardous
waste regulations), and sites at which
only material exempted from the
statutory or regulatory definition of
solid waste or hazardous waste are
managed. Id. In addition, RCRA
hazardous waste handlers to which
Subtitle C corrective action authorities
do not apply, such as hazardous waste
generators or transporters not required
to have interim status or a final RCRA.
permit, also are eligible for listing. Id.

On June 24,1988 (53 FR 23980) and
October 4,1989 (5.4 FR 41004). EPA
revised the NPL/RCRA deferral policy
by identifying four new categories of
RCRA sites eligible for listing on the
NPL: (1) Non- or late filers; (2) pre-
HSWA permittees; (3) protective filers;
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and (4) convorters.' In the June 24.1988.
revision. EPA also recognized that sites
whew RCRA corrective action may not
apply to all contamination are eligible
for listing (5'l FR 23982).

On August 9. 1988 (53 FR 30002).
EPA proposed additional revisions to
the policy concerning criteria to
determine if iU1 owner or operator is
unable to pay for corrective action. No
final Agency action has been taken on
those proposed revisions.

On August 9.1988 (53 FR 30005). in
a separate Federal Register notice, EPA
also further revised a portion of the
NPL/RCRA deferral policy relating to
the determination of unwillingness. The
Agency specified that circumstances
under which RCRA sites may be listed
on the NFL if an owner/operator's
unwillingness to undertake corrective
action is established through
noncompliance with one or more of the
following: (1) A Federal or substantially
equivalent state unilateral
aoWnistrativj order requiring
corrective action, after the facility
owner/operator has exhausted
administrativis due process rights; (2) a
Federal or sulwtantially equivalent State
unilateral administrative order requiring
corrective action, if the facility owner/
operator did not pursue administrative
due process rights within the specified
time; (3) an initial Federal or State,
preliminary injunction or other judicial
order requiring corrective action; (4) a
Federal or State RCRA permit condition
requiring con-active action after the
facility owner/operator has exhausted
administrative due process rights; or (5)
a final Federal: or State consent decree
or administrative order on consent
requiring corrective action after the-
exhaustion of dispute resolution
procedures.

EPA also may depart from the above
criteria.on a ctise-by-case basis when
CERCLA authorities an determined to
be mon appropriate than RCRA
authorities for cleaning up-a site. (See-,
e.g.. 56 FR 5602, Februaif 11.1901).

'rfon-orlateaiimanhcUiiiMtheti
treating. Mortal or dUpoetaa.of haaardou •
ifteNoremtMria, loaabetdtdoottUeaPutA -
permit by that datii tod her* Itttfc a no Uatarr of
compliance with ICRA. fte-RSWA permluaee are
bdlltiaa that have parmita in place that pra-dale the
1984 corrective action requirement! of HSWA. The
protective filar category IncludM *""<IIH«« which
ban filed Put A permit application* for UeaUuem.
itoraae and dltpoail of haordoua waitee aa •
precautionary mature only, and ware never
actually engaged in haxardoua wajte «"""̂ -~«»
actrfitiea tnbject to ROtA Subtitle C correcftr*
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List of Subjects in 40 CFR Part 300
Environmental protection. Air

pollution control. Chemicals. Hazardous
materials. Intergovernmental relations.
Natural resources. Oil pollution.
Reporting and recordkeeping
requirements, Superfund. Waste
treatment and disposal. Water pollution
control. Water supply.

Authority: 42 U.S.C. 9605: 42 U.S.C 9620;
33 U.S.C 1321(C)(2); E.0.11735, 3 CFR.
1971-1975 Corap.. p. 793: E.O. 12S80. 3 CFR.
1987 Comp., p. 193.

Dated: March 8,1995.
Elliott P. Law*.
Assistant Administrator, Office of Solid Waste
and Emergency Response.
[FR Doc 95-6673 Filed 3-17-95: 8:45 am)

itatna,« ire enga|»d In no other haatdous watt*
aetWty hr which interim (tatoa la required (59 IR
22903. [one 24. t«M). . • _ . . " ________ _

40 CFR Part 300

[FW.-5174-2]

Nation** Oil end Hazardous
Subsjtance* Contingency Plan;
National PrlorWe* Uat Update
AOENCY: Environmental Protection
Agency.
ACTION: Notice of deletion of a site from
the national priorities list

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Kent City Mobile Home Park Site in
Kent City, Michigan from the National
Priorities List (NPL). The NPL is
Appendix B of 40 CFR part 300 which
is the National Oil and Hazardous
Substances Contingency Plan (NCP)
which EPA promulgated pursuant to
section 105 of the Comprehensive
Environmental Response.
Compensation, and Liability Act of 1990
(CERCLA), as amended.
ancnvi DATE: March 20.1995.
ran FUKTHOI MForauTWtt CONTACT:
Betty G. Lavis, Remedial Project
Manager (HSE-5J): Waste Management
Division: Emergency Response Branch;
U.S. Environmental Protection Agency.
Region 5; 77 West Jackson Boulevard;
Chicago. 0.60604-3590. Phone (312)
880-7183.
SUffUMBfTARV MFOmUTKMC The EPA
identifies sites which appear to present
a significant risk.to public health,
welfare, or *^* environment and it
Tn«<nt.<n. the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance-
Response Trust Fund (Fund) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event *h«t >*«ii«MH«m« at rt««i aits
warrant such ift\m\ • < =

Section 300. 66(c)(8) of the NCP states
that Fund-financed actions may be
taken at sites deleted from the NPL

The site EPA deletes from the NPL is
the Kent City Mobile Home Park Site in
Kent City, Michigan.

An explanation of the criteria for
deleting sites from the NPL was
presented in section II of the November
8,1994, Notice of Intent to Delete FR
Doc. No. 94-27647. A description of the
site and how it meets the criteria for
deletion was presented in. Section IV of
that notice. ..-„ -*'

The closing date for comments on the
Notice of Intent to Delete was December
7,1994,

EPA received one comment on the
deletion of the Kent City Mobile Home
Park Site from the NPL.

Comment: Commenter states they are
"concerned by the proposal to abandon
a carbon tetrachloride contaminated
well" at the site because "groundwater
is a valuable resource for present and'
future generations and that groundwater
contamination should therefore be
remediated whenever possible."

Response: EPA appreciates the
concern and strongly agrees that
groundwater is a valuable resource; it is
EPA's policy to promote protection of
our groundwater resource and to restore
usable goundwater to beneficial use
whenever possible. However, at the
Kent City site, the level of
contamination is so low and the area of
contamination so localized, that
remediation is not practical
List of Subjects in 40 CFR Part 30O

Environmental protection. Hazardous
waste.

PART30MAMENDED)

40 CFR part 300 is amended as
follows:

1. the authority citation for part 300
continues to read as follows.

Authority: 42 U.S.C 9601-9657; 33 U.S.C
1321(d); B.0.11735.38 FR 21243: B.O.
12580. 52 FR 2923: E.0.12777.56 FR 54757.

Appendix B—(AMENDED)

2. Table 1 of Appendix B to part 300
is amended by removing the entry for
Kent City Mobile Home Park Site, Kant
qty, Michigan.

Osttd.-Marca8.ig99.
Dartd A. Ullrich,
Acting Attend Administrator, U.S. EPA.
RefonV. .L

(FR Doe. 99-4770 Filed 3-17-99; 8:45 ami
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 265

ISW-FRL-3092-1)

Interim Status Standards for Owners
and Operators of Hazardous Waste
Treatment. Storage, and Disposal
Facilities; Final Riilt

AGENCY: Rnvironrrenta l Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Acency is today appending the interim
status regulations for closing and
providing postclouure care for
hazardous waste surface impoundment*
(40 CFR Part 265. Subparl K). under the
Resource Conservation and Recovery
Act (RCRA).

The Agency proposed today's
modifications to the interim status
standards on July 28.1982. Today's
amendments provide conformance
between certain interim status
requirements for surface impoundments
and those requirements contained in the
permitting rules of 40 CFR Part 264. that
were also published on July 28.1982.
The Agency is also setting forth its
interpretation of the regulatory
requirements applying to closure of
storage facilities regulated under both
permits and intei-i-n status
EFFECTIVE DATE: These final regulations
become effective on September IS. 1937.
which is six months from th« date of
promulgation, as RCRA section 3010(b)
requires.
ADDRESS: The docket for this
rulemaking (Docket No. F-87-CCF-
FFFFF) is located in Room MLGlOO. U.S.
Environmental Protection Agency. 401 M
Street. SW.. Washingto . DC and is
available for viciwirj from 9:00 a.m. to
3:30 p.m.. Monday through Friday,
excluding holidays. Call Mia Zmud at
475-932? for appointments.
PON FURTHER INFORMATION CONTACT:
RCRA hotline at (800) 424-9346 (in
Washington. DC. Call 382-3000) or for
technical information contact Ossi
Meyn. Office ol Solid Waste (WH-
565E). U.S. Environmental Protection
Agency. Washington. DC 20460.
telephone (202) 382-4654.
SUPPLEMENT ANY INFORMATION:

I. Authority
These regulations are issued under the

authority of sections 1008. 2002(a). 3004
and 3005 of th« Solid Waste Disposal
Act (SWDA), as amended by the ^
Resource Cohnervation and Recovery

Act (RCRA) of 1976. as amended (42
U.S.C 6905. eei2(a), 6924. and 6925).

II. Background
Subtitle C of RCRA creates a "cradle-

to-grave" management system intended
to ensure that hazardous waste is safely
treated, stored, or disposed. First.
Subtitle C requires the Agency to
identify hazardous waste. Second, it
creates a manifest system designed to
track the movement of hazardous waste,
and requires hazardous waste
generators and transporters to employ
appropriate management practices as
well as procedures to ensure the
effective operation of the manifest
system. Third, owners and operators of
treatment, storage, and disposal
facilities must comply with standards
the Agency established under section
3004 of RCRA that "may be necessary to
protect human health and the
environment." Ultimately, these
standards will be implemented
exclusively through permits issued to
owners and operator by authorized
States or the Agency. However, until
these permits are issued, existing
facilities are controlled under the
interim status regulations of 40 CFR Part
265 that were largely promulgated on
May 19.1980. Under RCRA interim
status, the owner or operator of a
faci l i ty may operate without a permit if:
(1) It existed on November 19.1980. (or
it existed on the effective date of
statutory or regulatory changes under
RCRA that render the facility subiect to
the requirements to have a permit under
section 3005): (2) he has complied with
the notification requirements of section
3010 of RCRA: (3) he applied for a
permit (Part A application) in
accordance with section 3005 of RCRA.
Interim status is retained until the
regulatory agency makes a formal
decision to issue or deny the permit or
until the facility loses its interim status
by statute for failure to submit Part B
permit application and/or certification
of compliance with applicable ground-
water monitoring and financial
assurance requirements.

In regulations promulgated on July 28,
1982. (40 CFR Part 264.47 FR 32274). tht
Agency established permitting
standards in 40 CFR Part 264 covering
the treatment, storage, and disposal of
hazardous wastes in surface
impoundments, waste piles, land
treatment units, and landfills. Owners
and operators of such facilities must
meet these standards to receive RCRA
permits. Also included in the Federal
Register on that date were a series of

' changes to the interim states
' ̂  requirements'of Part 265. which wen

promulgated to ensure consistency with

the new Pert 284 standards. There were,
however, a few additional Part 285
conforming changes that the Agency
believed should first be proposed for
public comment because, in most cases,
the public had not had sufficient
opportunity to comment or. the
appropriateness of applying them during
the interim status period..Many of the
changes that were proposed on July 20.
1982, were promulgated in final
regulations on April 23.1985 (50 FR
16044). Today, the Agency is .making
final thi remaining changerfb the
surface impoundment closure and post-
closure cure requirements (I 265.228)
that w re proposed on July 28.1982.

IIL Discussion of Today's Amendments

The Part 264 rules issued on July 26.
1982. for surface impoundment closure
and post-closure care (i } 264.228 and
264.310) are in many ways similar to the
interim status requirements (|| 265.228
and 265.310). The Part 264 closure rules,
however, contain more specific
performance standards to as'sure
adequate protection of human health
and the environment. For reasons
discussed below, the Agency believes
the more explicit Part 264 closure rules
should also be implemented during
interim status. Moreover. EPA believes
that the closure process is adequate to
apply these closure requirements. The
existing review process for interim
status closure and posfKlosure care
plans will provide an opportunity for the
Agency to review the specifics of the
plans for compliance with the closure
performance standards. Thus, any
problems with misinterpretation w' the
closure requirements by the owner or
operator would be identified and
rectified prior to actual closure. In fact..
the re\ ew process for closure and post-
closure care plans during interim status
is similar to the review process of
closure and post-closure care plans
conducted during the permitting process.
Therefore..the Agency believes that '
.these closure requirements are capable
,of being properly implemented during
interim status.
- The i 235.228 closure rules proposed

• .on July 26.1982. and promulgated today,
'retain the basic format of existing
^regulation* by allowing owners and
Operators to choose between removing
^hazardous wastes and waste residues
•(and terminating responsibility for the
•unit) or retaining wastes end managing
'the unit as a landfill (An additional
choice for closure is-proposed elsewhere
in today's Federal Register.) The
requirements for both choices era made
more specific in today's amendments.
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If the owner or operator chooses not
to remove or decontaminate the waste
and waste residues, then the rules
promulgated today provide that the
owner or operator must: (1) Eliminate
free liquids by either removing them
from the impoundment or solidifying
them, (2) stabilize the remaining waste
and waste residues to support a final
cover. (3) install a final cover to provide
long-term minimization of infiltration
into the closed impoundment, and (4)
perform post-closure care and ground*
water monitoring.

The Part 265 regulations promulgated
today [like the existing Part 264
regulations for permitted units) allow
owners and operators of surface
•impoundments to remove or
decontaminate wastes to avoid capping
and post-closure care requirements
(S 2C5.228(a](D). They must remove or
decontaminate all wastes, waste
residues, contaminated containment
system components (e.g.. contaminated
portions of liners), contaminated
subsoils, and structures and equipment
contaminated with waste and leachate.
All removed residues, subsoils, and
equipment must be managed as
hazardous waste unless there is
compliance with the delisting provisions
of J 281.3(d). (Similar Part 265 closure
and post-closure care rules for waste
piles were promulgated on |uly 26.1982.)

The new requirements for closure by
removal differ significantly from the
previous Part 265 requirements in one
respect. The previous interim status
requirement in { 265.22B(b) required
owners or operators to remove all waste
residuals and contaminated soil or to
demonstrate, using the procedures in
S 261.3 (c) and (d). that the materials
remaining at any stage of the removal
were no longer a hazardous waste. Once
an owner or operator made a successful
demonstration under 5 251.3 (c) arid (d).
(s)he could discontinue removal and
certify closure.

Under { 261.3 (c) and (d). materials
contaminated with listed waste (as
evidenced by the presence of Appendix
VIII constituents) are hazardous waste
by definition unless the material is
delisled. Materials contaminated with
characteristic wastes, however, an only
hazardous wastes to the extent that the
material itself exhibits a characteristic.
Thus to meet the old closure by removal
standard, owners or operators of
characteristic wastt impoundments had
only to demonstrate that the remaining
material did not exhibit tht

. characteristic that first brought tht
impoundment under regulatory control.

This demonstration, however, i,-
arguably allowed significant and ',
potentially harmful levels of hazardous

constituents (i.e.. those .-untamed p
Appendix VIII of Part 280) to remain in
surface impoundment units without
subjecting the units to landfill closure,
post-closure care, or monitoring
requirements.

For example, the previous version of
the rule allowed residues from waste
that originally exhibited the
characteristic of extraction procedure
(EP) toxicity to remain in place at "clear
closure" if the residue was no longer El*
toxic. This could allow an
environmentally significant q u a n t i t y of
hazardous constituents to remain at a
facility site .that will receive no further
monitoring or management. While EP
toxic criterion would preclude only a
concentration that exceeds 100 times the
drinking water standard, constituents
may remain at levels significantly above
the drinking water standards. If such
constituents are close to the saturated
zone, they may contaminate ground
water at levels exceeding the ground-
water protection standard. Furthermore,
the waste residues may contain
significant and potentially harmful
levels of other hazardous constituents
(listed in Appendix VIII of Part 261) that
are not found through EP testing. Hence,
the language "or demonstrate what
remains is no longer a hazardous waste"
has been dropped from the interim
status regulations because it is
inconsistent with the overall closure
performcnce standard requiring units to
close in a manner that eliminates or
minimizes the post-closure escape of
Appendix VIII constituents.

Making this conforming change
ensures that no Appendix VUI
constituent presents any threat to
human health and the environment. This
is also consistent with several of the
new requirements added by the
Hazardous and Solid Waste
Amendments of 1984. For example, new
section 3004(u) of PCRA requires
corrective action for releases not only of
hazardous wastes, but also hazardous
constituents. Similarly, section 3001 (f)
requires the Agency to consider, when
evaluating waste delistfng petitions, all
hazardous constituents found in the
waste, not just those for which the
waste was listed at hazardous. Finally.
new section 3005(i) requires owners- and
operators of landfills, surface
impoundments, waste piles, or land
treatment units that qutlify for interim
status and receive waste after July 28.
1982. to meet the ground-water
monitoring and corrective action
standards found in Subpart F to 40 CFR
Part 264. Thest regulations also require,
owners and operators to monitor and - •
clean up tht full range of Appendix VUI
constituents found in a waste.

The question has also arisen during
the implementat ion of previous closures
by removal whether i 265.22S requires
consideration of potential ground-water
contamination in addition to v>il
contamination. The answer to this
question is yes. The closure by removal
requirements in \ 265.228 (a)(1) and (b)
require removal or decontamination (i.e.
flushing, pumping/treating' the aquifer )
of "underlying and surrounding
contaminated soils." Since
contamination of both saturated-and
unsaturaled soils may threaten-Human
health cr the environment, the Agency
interprets the term "soil" broadly to
include both unsaturaled soils und soils
containing ground water. Thus the
closure by removal standard requires
consideration of both saturated and
unsaturated soils. Uncontaminated
ground water is. therefore, a
requirement for "clean closure" under
Part 265 (and Part 264) as revised today
as well as under the previous regulation.

The one comment received on the
proposed } 265.228 surface
impoundment closure and post-closure*
care requirements for "clean closure"
argued that clay liners should be
allowed to remain in place at closure
even if they are contaminated because
their excavation is expensive and
hazardous to workers removing the
waste. EPA disagrees. While excavation
may be expensive, the additional cost of
removing the liner will usually be small
in comparison to the cost of removing"
the waste. Therefore, if an owner or
operator is willing to expend the
resources to remove the waste, it is not
unduly burdensome to go one step
further and remove the liner. This .
burden is justified by the benefit of
removing contamination from the
impoundment. (See discussion below.) If
extensive excavation is needed, thereby
considerably increasing the cost of
removal, it is generally because
extensive contamination of the clay and
underlying soils has occurred. In these
cases, it may be cheaper to install a
proper final cover and perform post-
closure rare rather than remove the
contamination. In addition, we do not
believe that removal of the liner will be-
any more hazardous to workers than is
the removal of the waste. With proper
safety procedures, removal of the waste
and liner should not pose an undue
hazard to workers.
EPA '3 Interpretation of the "Remove or
Decontaminate" Standard

Tht solt commentcT on the proposed
. rule also suggested that, in addition to
tht cast where ail wastes, residues, and
contaminated liners and soils art



8708 Federal Register / Vol. 52. No. 53 / Thursday. March 19. 1987! / Rules and Regulation!

removed, no final caver should be
required where the ':ype and quanti ty of
waste in the l iner can be shown to pose
no public health or environmental
threat. This comment touches upon an
issue that has arisen in other contexts,
that is: What is the necessary extent of
removal or decontamination of wastes,
waste residues, contaminated liners,
and soils (including contaminated
ground water) to avoid the landfill
closure and pos'-closure care
requirements under both Parts 264 and
265 regulations? The issue concerning
how much removal or decontamination
of wastes and waste residues is
necessary to protect human health and
the environment is relevant in a broad
range of regulatory contexts.currently
being examined by the Agency including
closure and corrective actions under
RCRA and response actions under the
Comprehensive Environmental
Response Compensation and Liability
Act (CERCLA) programs.

The removal and decontamination
issue arises directly from differences in
regulatory strategy between disposal
and storage. A storage unit holds wastes
temporarily, and trie wastes are
eventually removed for treatment or

_. disposal elsewhere. The goal at closure
* is to leave no materials at the storage
site that require further care. In contrast,
a disposal unit, by definition, is closed
with wastes and residues remaining at
the site. The goal eil closure is to assure

. thul these remaining wastes and
residues are managed in a manner that
protects human health and the
environment. There is no need for post-
closure oversight of storage units since
all potentially harmful wastes and
contaminated materials arc removed.
This is not true for disposal units: hence,
the Agency has promulgated regulations
requiring post-cloiiure cure for disposal
units. (For further discussions on a
proposed alternative closure option, see •
the preamble to proposed i§ 284.310 and
265.310 elsewhere in today's Federal
Register).

To assist the reader, we describe
below EPA's inteipretation of the
"remote and decontaminate" language
in 5 J 204.228 and 265.228, i.e. we
describe the amour.' of removal or
decontamination thci obviates the need
for post-closure Cace for bolh interim
sUtua and permit ted surface
impoundment units. With regard to
storage units regvilaled under both Parts
284 and 285. the Agency interprets the
terms "remove" find "decontaminate" *o
mean removal of all wastes and liners,
and the removal of leachate and "~
materials contaminated with the waste1

or leachate (including ground w ter)

that pose a substantial present or
potential threat to human health or the
environment. The Agency recognizes
that at certain sites limited quantities of
hazardous constituents might remain in
the subsoil and yet present only
insignificant risks to human health and
the environment. Because reflations
for storage facilities require no further
post-closure care, the Agency must ba
certain that no hazardous constituents
remain that ?ould harm human health or
the environment (now or in the future).
To provide the necessary level of
assurance, the Agency will require
owners or operators to remove all
wastes and contaminated liners and to.
demonstrate that any hazardous
constituents left In the subsoils will not
cause unacceptable risks to human
health or the environment. The Agency
will review site-specific demonstrations
submitted by facility owners and
operators that document that enough .
removal and decontamination has
occurred so that no further action is
necessary. Owners or operators wishing
to avail themselves of the site-specific
removal option must include in their
closure plans specific details of how
they expect to make the demonstration,
including sampling protocols, schedules,
and the exposure level that is intended
to be used as a standard for assessing
whether removal or decontamination is
achieved (see discussion below). The
Agency is presently developing a
guidance document explaining the
technical requirements for achieving a

. "clean closure". This guidance
document should be available in draft
form by January 1987. In the meantime,
the following discussion p:esents the
framework for the demonstration
procedure.

The closure demonstrations submitted
by facility owners and operators must
document thut thtt contaminants left in
the subsoils will not impact any
environmental media including ground
water..surface t.rter. or the atmosphere
in excess of Agency-recommended
limits or factors, rid that direct contact
through dermal exposure, inhalation, or
ingestion will not result in a threat to
human health or U.M environment
Agency recommenced lirr.its or factors
are those that have undergone peer
review by the Agency. At the present
time these include water quality
standards and criteria (Ambient Water
Quality Criteria '* FR 70318. November
28. I960:49 FR .131. February 15.1984;
50 FR 30784. Ju'./ J9.1985), health-based
limits bo.ned or verified reference dose*
(RfDs) t'-vclor ed b> the Agency's Risk
Assesrin... .t **orum (Verified Reference
Ooset. of USEPA. EC*O C1N-475.

.n a. ol I'ittc *0 . n;

January 1988) and Carcinogenic Potency
Factors (CPF) developed by the
Agency's Carcinogen Assessment Croup
(Table 9-11. Health Assessment
Document for Tetrachloroethylene
(Perchloroethylene) USEPA. OHEA/600/
8-82/005F. July 1985) to be used to
determine exposure at a given risk, or
lite-specific Agency-approved public
health advisories issued by the Agency
for Toxic Substance and-Disease

. Registry of the Center for Disease
Control. Department of Health and
Human Services.

The Aqency Is currently^ompiling
toxicity information on many of the
hazardous constituents contained in
Appendix VIII to Part 281. The facility
owner and operators should check with
the Office of Solid Waste.
Characterization and Assessment
Division. Technical Assessment Branch
(202) 382-4761 for the latest toxicity
information. However, for some
hazardous constituents, formally
recommended exposure limit* do not yet
exist. If no Agency recommended
exposure limits exist for a hazardous
constituent then the owner or operator
must either remove the constituent
down to background levels, submit data
of sufficient quality for the Agency •*»
determine the environmental and Veallh
effects of the constituent, or follow
landfill closure and post-closure
requirements. Data submitted by the
owner or operator on environmental and
health effects of a constituent should,
when possible, follow the toxicity
testing guidelines of 40 CFR Parts 797
and 798 (50 FR 39252, September 27.
1985). The Agency does not believe
there are many situations where
developing exposure levels will be a
realistic option for owners and
operators because the testing required
by 40 CFR Parts 797 and 798 to produce •
reliable toxicity estimates is expensive
and time-consuming.

The Agency believes it is necessary to
present policy on the appropriate point
of exposure for the various pathways of
exposure in order to provide some
national consistency in dealing with the
potential impacts of the release of .
hazardous constituent* from closing
units. The following point of exposure
was chosen because the Agency
believes it represents a realistic and at
the same lime reasonably conservative
estimate of where either environmental
or hua.^i receptors could be exposed to
the contaminants released from the unit
For Hit* purpose of making a closure by
removal demonstration, the potential
poin'. of exposure to hazardous waste
constituents is assumed to be directly at
or within the unit boundaiy for all



Federal. Raster / Vol. 52. No. 53 / Thursday. March 19. 1967 / Rules and Regulations 8707

routes of exposure {surface-water
contact, ground-water Lngeslion.
inhalation, and ditct contact). Potential
exposure at or within the unit boundary
must be assumed because no further
oversight or monitoring of the unit la
required if the unit Is dosed by removal.
(Recall that the land overlying a unit
that closes by removal may be
transferred and developed freely
without giving notice of iU prior use.)
Therefore, no attenuation of the
hazardous waste constituents leaching
from the waste residues can be
presumed to occur before the
constituents reach exposure points.

This approach differ* from the
existing "delisUng procedure" developed
in response to the requirements of
i | 261.3 (c) and (d). 280.20. and 260.22.
As discussed previously, the "clean
closure" approach ia based on the '
premise that after closure by removal is
satisfied, no further management control
over the waste (or unit) is necessary. In
contrast, delisted solid waste remains
subject to the regulatory controls
promulgated by the Agency under
Subtitle 0 of RCRA. Subtitle 0 contains',
performance criteria for the
management of non-hazardous waste.
Although the Agency ia currently

•assessing whether more specific Federal
regulatory requirements are needed for
waste management under Subtitle 0.
most states have already .idopted
specific regulatory requirements for
Subtitle D waste management
Therefore, even though a waste may he
delisted Its management continues to be
controlled. In contrast closure by
removal will not be followed by any
regulatory controls: hence, an
environmentally conservative approach •
is needed to assure no further risk to
human health and the environment
Therefore, unlike the current "delisting '
procedure" that ia based on a generic I;
process that only considers the ground- '•
water route of exposure, the
demonstration procedure discussed herd
is waste-specific and site-specific. '.
considers all potential exposure V
pathways, and assumes no attenuation.'!

The demonstration should be
conservative in the sense that it
eliminates the uncertainties associated
with contaminant fate and transport •
focusing on the waste contaminant •'
levels and contaminant characteristics.
Therefore, arguments relying on fate end
transport calculations will not be
accepted. The Agency is pursuing this
relatively conservative approach at this
time because we are confident that it
will be protective of human health and
the environment After a few years of
experience with "clean closure"

demonstrations, the Agency may decide
that a less stringent approach Is
sufficiently reliable to assure that
closures based on such Analyses are
fuily protective'of human health and th«
environment At that time, the Agency
may change its position on the use of
fate and transport argument! for "clean
closure" demonstrations. (Elsewhere in
today's Federal Register, the Agency is
proposing a third closure option that
would incorporate fate and transport
factors. However, unlike the closure by
removal option, that option would
require closure to be followed by
verification monitoring to verify the fate
and transport predictions and assume
that the closure protects human health
and the environment.)

To make the demonstration with
respect to the direct contact pathway,
owners or operators must demonstrate
that contaminant levels In soil are less
than levels established by the Agency as
acceptable for ingestion or dermal
contact Total waste constituent levels
in soil should be used for this analysis.
Arguments based on exposure control.
measures such as fencing or cupping
will not be ccceptable since the long-
term future use of the property cannot
be reliably controlled and hence the
long-term effectiveness of these
measures i* uncertain.

To make the demonstration with
respect to the ground-water pathway,
owners or operators must remove
•nough contaminated soil and saturated
subsoils (i.e., ground water) to
demonstrate that constituent levels in
ground water do not exceed Agency*
established chronic health levels (based
on Rfd or CPF valuea) and that residual
contaminant levels remaining in the soil,
will not contribute to any future
contamination of ground water. (Nate:
this demonstration may in some cases
require constituent-specific ground
water date beyond that required by
I { 285.90 through 2185.100). The
demonstration related to residual soil
contamination levels must show that
levels of constituents found In leachate
from the residual soil contamination are
not above Agency-established exposure
levels. Levels of constituents In leachate

. may be estimated based on known
characteristics of the weste constituents

' (e.g.. solubility and partitioning
coefficients) or determined by the
results of actual soil leeching tests. The
Agency is exploring the appropriateness
of using the extraction procedures (but
not the acceptable contaminant levels)
found (n the Toxicity Characteristic*
Leeching Procedure (TCLP). Federal.
Register of January 14.1985 (51 FR1690).
The current EP Toxicity leaching

procedure is insufficient for this
demonstration because it does not
capture the organic constituents in the
waste.

The analysis of potential air
exposures should assess contaminants
migrating from the soils into the
atmosphere. The demonstration ihouid
Include emission calculations, available
monitoring data, and safe inhalation
levels based on Agency-established
exposure levels.

The potential surface water exposure
analysis should compare Agency-
established water qualUy}«tandard» and
criteria (45 FR 79318. November 23.
1080) with the levels of constituents that
may leach from the residual
contaminated soil. Tests described
previously should be used.to estimate
the level of constituents in the leachate.
The surface water exposure analysis
should clso consider existing surface
water contaminant concentrations.
IV. State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA. EPA
may authorize qualified States to
administer and enforce the RCRA
program within the Slate. (See 40 CFR
Part 271 for the standards and
requirements for authorization.)
Following authorization, the Agency
retains enforcement authority under
sections 3008.7003 and 3013 of RCRA.
although authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments of 1084 (HSWA). a
State; with final authorization
administered its hazardous waste
program entirely in lieu of the Federal
program. The Federal requirements no
longer applied 'n the authorized State.

. and the Agency could not issue permits
for any facilities in a State where the
State was authorized to permit. When
new. more stringent Federal
requirements were promulgated or
enacted, the State was obligated to
enact equivblent authority within
specified time frames. New Federal
requirements did not take effect in an
authorized State until the State adopted
the requirements as Slate law.

In contrast under section COOG(g) of
RCRA. 42 U.S.C 6928(g). new
requirements end prohibitions imposed
by HSWA take effect in authorized
Slates at the same time that they take
effect in nonauthorized States.The.
Agency is directed to carry out those

. requirements and prohibitions in
authorized States, including the issuance
of permits, until the State ia granted
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authorization to do 10. While State*
must iHU adopt HSWA-related
prevision! at State Uw to retain final
authorization, the HiiWA appliei in
authorized States in the interim.

3. Effect on State AuUiorization

Today's rule promulgates standards
that are not effective in authorized
States since the requirements are not
being imposed pursuant to Hazardous
and Solid Waste Amendments of 1984.
Thus, the requirements will be
applicable only in those States that do
not have final authorization. In
authorized States, the requirements will
not be applicable until the State revises
its program to adopt equivalent
requirements under State law.

40 CFR 271.21(e)(Z) requires that
States that have final authorization must
modify their program* to reflect Federal
program change* and muM subsequently
submit the modification to EPA for
approval. The deadline by which the
State must modify ita program to adopt
today'* rule is July 1988. These
deadlines can be extended in
exceptional case* (40 CFR 271.21(e)(3)).
Once EPA approves the revision, the
State requirements become Subtitle C
RCRA requirement*.

States with authorized RCRA
program* may already have
requirement* similar to those in today's
rule. These State requirements have not
been assessed against the Federal
regulation* being promulgated today to
determine whether they meet the test*
fur authorization. Thus, a State is not
authorized to carry out these
requirements in lieu of the Agency until
the State requirements are approved. Of
course. State* with existing standard*
may continue to administer and enforce
their standards an a matter of State law.

Slates that submit official application*
for final authorization lesi than 12
month* after the effective date of these
standards are not required to include
standards equivalent to these standard*
In their application. However, the State
must modify it* program by the
deadline* set forth in | 271.21(6). State*
that submit official application* for final

' authorization 12 month* after the
effective date of those standard* must
Include standards equivalent to these
standard* in their application. 40 CFR
271J seU forth the requirement* a State
must meet whan submitting it* final
authorization application.

V. Effective) Dalii

. Pursuant to section 30W(b) of RCRA.
today*• amendment* will be effective
•ix month* after promulgation.

VI. Regulatory Impact

Under Executive Order 12291. the
Agency must judge whether a regulation
is "major" and. therefore, subject to the
requirement of a Regulatory Impact
Analysis. As stated in the proposed rule
on July 28.1982. the Agency does not
believe these conforming changes will
result in an annual effect on the
economy of $100 million or more: a
major increase in cost* or prices for
consumer*, individual industries.
Federal, Slate, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or in domestic
or export markets. In addition, the Part
265 conforming changes do not impose
any requirements b»yond those required
for permitting facilities under Part 284.
Therefore, the Agency believes that
today's rule is not a major rule under
Executive Order 12291.

This regulation was submitted to the.
Office of Management and Budget for
review as required by Executive Order
12291.

VII. Regulatory Flexibility Act
Under the Regulatory Flexibility Act.

(5 U.S.C. 001 el seq.), the Agency must
prepare a regulatory flexibility analysis
for all regulations that may have a
significant impact on a substantial
number of small entities. The Agency
conducted such an analysis on the land
disposal regulation* and published a
summary ot the result* in the Federal
Register. Vol. 48. No. 15 on January 21.
1983. Today's conforming regulation
doe* not impoie significant additional
burdens. In addition, they do not impos*
any requirements beyond those required
for permitting facilitlei under Part 284.
VIII. Paperwork Reduction Act

The certification requirement*.
contained in this nil* have been
approved by the Office of Management
and Budget (OMB) under the provision*
of the Paperwork Reduction Act of 1980,
44 U.S.C. 3501 et s«q. and have been
assigned OMB control number 2050-
OOOtU

List of Subjects in 40 CFR Part 2*9

Hazardous material*. Packaging and
container*. Reporting and recordkeeping
requirement*. Security measure*. Surety
bond*. Waata treatment and di*po*al
Water tupply.

Dated: March* t«B7.
UaML

.A

For the reason* set out in the
preamble. Part 2*9, Subpart K of Tttlt 40

of the Code of Federal Regulations m
amended as follows:

PART MS-INTERIM STATUS
STANDARDS FOR OWNERS AMD
OPERATORS Of HAZARDOUS WASTE
TREATMENT, STORAGE, AMD
DISPOSAL FACILITIES

1. The authority citation for Part 285
continues to read as follows!

Authority: S«cs. 1008, 2002U). 3004. end
3003 of the Solid W«§U Ditpot*! Act ss
amended by the Resource Coiuerv*lion ted
Recovery Act of 1978. •• intended j<2 U.S.C
8909. 68U(«1. 6024. and 6925).

2. In 40 CFR Pert 265. Subpart K.
| 285.228 is revised to read as follows:

} ItS.221 Closure and pott-closure car*,
(a) At closure, the owner or operator

must:
(1) Remove or decontaminate all

waste residue*, contaminated
containment syctem components (I'ners.
etc.). contaminated subsoil*, and
structures and equipment contaminated
with waste and leachate, and manage
them a* hazardous waate unless
} 281.3(d) of this chapter applies: or

(2) Close the impoundment and
provide post-closure c*rn for a landfill
under Subpart G and I 265410.
including the following: *

(i) Eliminate free liquid* by removing
liquid wastes or solidifying the
remaining waste* and waate residues:

(ii) Stabilize remaining waste* to a
bearing capacity sufficient to support
the final coven and

(ui) Cover the surface impoundment
with M ' nal cover designed and
constr. led to:

(A) Hovide long-term minimization of
the migration of liquid* through the
closed impoundment:

(B) Function with minimum •
maintenance:

(C) Promote drainage and minimize
era*ion or abrasion of the coven

(D) Accommodate settling and
subiidence so that the cover'* integrity
i* maintained: and

(E) Have a permeability less than or
equal to the permeability of any bottom
liner system or natural subsoils present

(b) In addition to the requirements of
Subpart G. and 1285.310. during the
post-closure can period, the owner or
operator of *) eurfac*} impoundment in
which waste*, waate residue*, or
contaminated material* remain after
clonT* in accordance with the
provision* of paragraph (a)(2) of this
•action mutt

(1) Maintain At integrity and
effecthroMn o! the final eerer.
including maVmg repair* to the cow n


